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BEFORE THE STATE OF WASHINGTON
ENERGY FACILITY SITE EVALUATION COUNCIL

In re Application No, 93-2 ) PREHEARING ORDER NO. 6 fﬁjj_
!
of }
} ORDER DENYING
KVA RESOURCES, INC., and ] SUMMARY JUDGMENT:
CS5W ENERGY, INC. b DENYING CONTINUANCE
: J
For Certification of the )
NORTHWEST REGIONAL )
POWER FACILITY )
)

This matter involves an application by CSW energy Inc., and KV A Resources,
Inc., ("KVA”) for certification of a site at Creston, Washington under Chapter 80.50 RCW.
KVA’s application includes a proposal to use rights to water in the Spokane river, but physically
to remove ground water that is stored in “bank storage™ of Lake Roosevelt (the Columbia River).

Motion for Summary Judgment. Several parties,’ whom we call the “Movants”
in this order, filed a motion for summary judgment arguing that (1) EFSEC is required to follow
the substantive requirements of law and rule governing the authorization for use of public
waters; and (2) under pertinent substantive Washington State law, no water is available for
appropriation by KVA.

KVA responded, arguing that (1) EFSEC is not required to comply with the
substantive requirements of law and rule governing the authorization for use of public waters;
(2) KVA’s proposed water withdrawals are not prohibited by the Columbia River Moratorium:
(3) proposed withdrawals of water will not have a “measurable” impact upon fish; (4) under the
vested rights doctrine, KV A is not subject to the Columbia River Moratorium because its
application was submitted prior to the Moratorium; and (5) KVA’s project is not subject to the
Bureau of Reclamation’s restriction on withdrawals referenced under Chapter 90.40 RCW.,

‘These are Counsel for the Environment, State Department of Ecology, State Department of Fish
and Wildlife, and U.S. Department of Interior, Bureau of Reclamation, and the Colville Tribes.
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Counsel for the Environment and the Colville Tribes replied, disputing KVA’s
arguments. In addition, The Department of Fish and Wildlife filed a memorandum addressing
the impact KVA’s proposal would have on fish.

Discussion. Summary judgment is appropriate if the moving party establishes
that there is no genuine issue as to any material fact and is entitled to judgment as a matter of
law. Atherton Condo Ass'n v, Blume Dev., Co., 115 Wn.2d 506, 799 P.2d 250 (1990). A
material fact is one upon which the outcome of the litigation depends in whole or in part. Morris
v. McNicol, 83 Wn.2d 491, 591 P.2d 7 (1974). Summary judgment cannot be granted where
there is a question of material fact. Mills v. Inter Island Tel. Co., 68 Wn.2d 820, 416 P.2d 115
(1966).

The Movants and KV A have made allegations and counter allegations as to the
facts that underlie the motion. The factual issues that they present are material i.e., they affect
the outcome of this action. Consequently, the matter cannot be resolved in a summary manner.

The issues raised in these motions require findings of contested fact that must be
made by the Council only after a full evidentiary hearing. Any single issue in the proceeding
could require denial or substantial mitigation. It is essential for the Council to review these
issues in the context of the entire application. It is improper - inconsistent with the policy of
Chapter 80.50) RCW -- to segregate various factual and legal issues from the context of the
Council’s review of each application and to consider the application in a piecemeal manner.

At this point, the Council does not know whether it will want or will need to
consider an option that is inconsistent in any way with the technical provisions of any law or
agency rule. It will make that decision when reviewing the entire application. The parties'
arguments will be on file and, if need be, can be renewed by the parties at the conclusion of the
hearing.

The motion for summary judgment should be denied.

Motion for continuance. The Colville Tribes' reply memorandum asked for a
continuance of the proceeding until the issues raised in the motion for summary judgment are
resolved. The Tribe's motion for continuance should be denied.

[t is true that the motion raises factual and legal issues that could be dispositive to
the entire proceeding. However, that is also true of other issues that may be raised. The
Council's process is designed to allow it to consider the application as a whole, and to balance
the interests involved. Unless a purely legal issue would dispose of an application, the Council
will take issues out of context only upon a very strong showing that doing so is consistent with
the Council's function and with the public interest.
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ORDER

THE COUNCIL ORDERS That the Motion for Summary Judgment filed by
Counsel for the Environment, et al., is denied, and

THE COUNCIL ALSO ORDERS That the Motion for Continuance until
resolution of issues raised in the Motion for Summary Judgment, filed by the Colville Tribes, is

denied.

Dated at Olympia, Washington and effective this i W-ciay of June, 1995.

Wi%

Frederick 5. Adair, Chair
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FREDERICK 5. ADAIR, CHAIR
ENERGY FACILITY SITE EVALUATION
COUNCIL

PO BOX 43172

OLYMPIA, WA 98504-3172

(360) 956-2150 FAX (360) 956-2158

C. ROBERT WALLIS, EFSEC VICE CHAIR
UTILITIES & TRANSPORTATION
COMMISSION

PO BOX 47250

OLYMPIA, WA 98504-7250

(360) 753-6404 FAX (3600) 586-115(0)

MEREDITH MORTON, ASSISTANT
ATTORNEY GENERAL
HIGHWAYS-LICENSES BUILDING
PO BOX 40100

OLYMPLA, WA 98504-0100)

(360) 664-3241 FAX (36()) 664-0224

WALTER SWENSON ;
DEPARTMENT OF AGRICULTURE
PO BOX 42560

OLYMPIA WA 98504-2560

FAX (360) 902-2089

DAVID McCRANEY

COMMUNITY, TRADE & ECONOMIC
DEVELOPMENT

2001 6TH AVE STE 2600

SEATTLE WA 95121

FAX (206) 464-7222

RON SKINNARL AND
DEPARTMENT OF ECOLOGY
PO BOX 47600

OLYMPLA WA 98504-7600

FAX (360) 407-6902

DOUG KILPATRICK
EMERGY CFFICE

PO BOX 43165

OLYMPIA WA 98504-3165

FAX (360

GERRY O'KEEFE

OFFICE OF FINANCIAL MANAGEMENT
PO BOX 43113

OLYMPIA WA 98504-3113

FAX (360) 586-4837

JO ROLLER

FISH AND WILDLIFE

FO BOX 41051

OLYMPIA WA 98504-1091

FAX (360)) 902-2947

NANCY JIOSEFH
NATURAL RESOURCES
PO BOX 47014

OLYMPIA WA 98504-7014

FAX (360) 902-1789

JUDY McNICKLE

PARKS AND RECREATION
PO BOX 42650

OLYMPIA WA 98504-2650

FAX (360) 753-1594

TERRY STRONG
DEPARTMENT OF HEALTH
PO BOX 47821

OLYMPIA WA 98504-7821

FAX (360) 753-1496

GARY RAY

DEPARTMENT OF TRANSPORTATION
PO BOX 47300

OLYMPLA WA 98504-7300

FAX (360) 705-6911
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TED HOPKINS
RT 1 BOX 38
CRESTON, WA 99117

(509) 725-3031 FAX (509) 636-2334
PARTIES

APPLICANT

STEVEN F. ANDERSON, VICE PRESIDENT
KVA RESOURCES, INC.

1500 WEST FOURTH AVENUE, SUTTE 510
SPOKANE, WA 99204

(309} 7474420 FAX (5309) 747 43063

DARRELL PEEPLES, ATTORNEY

SWANSON, PARR, CORDES, YOUNGLOVE &
PEEPLES

EASTSIDE PROFESSIONAL PLAZA, SUITE A
924 EAST SEVENTH AVENUE

OLYMPIA, WA 985(17-7846

(3600 357-7791 FAX (360) 754-9268
OU THE ENVIRONM

DEBORAH MULL, ASSISTANT ATTORNEY
GENERAL

COUNSEL FOR THE ENVIRONMENT

629 WOODLAND SQUARE

PO BOX 40117

OLYMPIA, WA 98504-0117

(360) 493-9224 FAX (360)) 438-7743

ROBERT TURNER, DIRECTOR
DEPARTMENT OF FISH AND WILDLIFE
FO BOX 43135 '

OLYMPIA, WA 98504-3135

WILLIAM C. FRYMIRE, ASSISTANT
ATTORNEY GENERAL

DEPARTMENT OF FISH AND WILDLIFE
HIGHWAYS-LICENSES BUILDING

1125 WASHINGTON STREET

OLYMPLA, WA 98504-0100

(360) 586-2428 FAX (360) 586-2756

JUDITH MERCHANT, DIRECTOR
WASHINGTON STATE ENERGY OFFICE
PO BOX 43165

OLYMPIA, WA 98504-3165

TOMMY PRUD'HOMME, ASSISTANT
ATTORNEY GENERAL

WASHINGTON STATE ENERGY OFFICE
HIGHWAYS-LICENSES BUILDING

1125 WASHINGTON STREET

OLYMPLA, WA 98504-0100

(360) 753-5060 FAX (360) 586-7671

MARY RIVELAND, DIRECTOR
DEPARTMENT OF ECOLOGY
PO BOX 47600

OLYMPIA, WA 98504-T6(0

JAY MANNING, ASSISTANT ATTORNEY
GENERAL

DEPARTMENT OF ECOLOGY

PO BOX 40117

OLYMPIA, WA 98504-0117

(360) 459-6158 FAX (360) 438-7743

ROBERT CHRISTENSEN

UNITED STATES DEFARTMENT OF THE
INTERIOR ;

PN-6510

1150 NORTH CURTIS ROAD

BOISE, ID 83706-1234

(208) 378-5039 FAX (208) 378-50606

DENNIS M. OSTER

BONNEVILLE POWER ADMINISTRATION-
MGL )

PO BOX 3621

PORTLAND, OR 97208-3621

(503) 230-5871 FAX (503) 230-4973

NANCY B. BAKER, ASSISTANT GENERAL
COUNSEL

BONNEVILLE POWER ADMINISTRATION-
MGL

PO BOX 3621

PORTLAND, OR 97208-3621

(503) 230-5871 FAX (503) 230-4973
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TED HOPKINS
RT 1 BOX 38
CRESTOMN, WA 99117

(5093 725-3031 FAX (509) 636-2334
PARTIES
PPLICANT

STEVEN F. ANDERSON, VICE FRESIDENT
KVA RESOURCES, INC,

1500 WEST FOURTH AVENUE, SUITE 510
SPOKANE, WA 99204

(S0 7474420 FAX (509 747 4363

DARRELL PEEPLES, ATTORNEY

SWANSON, PARR, CORDES, YOUNGLOVE &
PEEFLES

EASTSIDE PROFESSIONAL PLAZ A, SUITE A
924 EAST SEVENTH AVENUE

OLYMPIA, WA 98507-7846

(360) 357-7791 FAX (360) 754-9268
COUNSEL FOR THE ENVIRONMENT

DEBORAH MULL, ASSISTANT ATTORNEY
GENERAL

COUNSEL FOR THE ENVIRONMENT

629 WOODLAND SQUARE

PO BOX 40117

OLYMPIA, WA 98504-0117

(360) 493-9224 FAX (360) 438-7743
STATE AGENCIES

ROBERT TURNER, DIRECTOR
DEPARTMENT OF FISH AND WILDLIFE
PO BOX 43135 '

OLYMPIA, WA 98504-3135

WILLIAM C. FRYMIRE, ASSISTANT
ATTORNEY GENERAL

DEPARTMENT OF FISH AND WILDLIFE
HIGHWAYS-LICENSES BUILDING

1125 WASHINGTON STREET

OLYMPLA, WA 9850410}

(360) 586-2428 FAX (360) 586-2756

JUDITH MERCHANT, DIRECTOR
WASHINGTON STATE ENERGY OFFICE
PO BOX 43165

OLYMPTA, WA 98504-3165

TOMMY FRUD'HOMME, ASSISTANT
ATTORNEY GENERAL

WASHINGTON STATE ENERGY OFFICE
HIGHWAYS-LICENSES BUILDING

1125 WASHINGTON STREET

OLYMFLA, WA 98504-0104)

{3607 T53-5060 FAX (360) 586-7a71

MARY RIVELAND, DIRECTOR
DEFARTMENT OF ECOLOGY
PO BOX 47600

OLYMPILA, WA 98504-7600

JAY MANNING, ASSISTANT ATTORNEY
GENERAL

DEPARTMENT OF ECOLOGY

PO BOX 40117

OLYMPIA, WA 98504-0117

(3607 459-6158 FAX (360) 438-7743
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ROBERT CHRISTENSEN

UNITED STATES DEPARTMENT OF THE
INTERIOR

PN-6510)

1150 NORTH CURTIS ROAD

BOISE, ID #3706-1234

(208) 378-5039 FAX (208) 378-5066

DENNIS M. OSTER

BONNEVILLE POWER ADMINISTRATION-
MGL i

PO BOX 3621

PORTLAND, OR 97208-3621

(503} 230-5871 FAX (503) 230-4973

MANCY B. BAKER, ASSISTANT GENERAL
COUNSEL

BONNEVILLE POWER ADMINISTRATION-
MGL

PO BOX 3621

PORTLAND, OR 97208-3621

(503) 230-5871 FAX (503) 230-4973



BEFORE THE STATE OF WASHINGTON
ENERGY FACILITY SITE EVALUATION COUNCIL

In the Matter of
Application No. 93-2 APPLICATION NO. 93-2

CSW ENERGY INC., AND CERTIFICATE OF SERVICE
KVA RESOURCES, INC.

NORTHWEST REGIONAL POWER
FACILITY

The undersigned certifies that on June 21, 1995, she served the enclosed:
" PREHEARING ORDER: NO. 6
ORDER. DENYING SUMMARY JUDGMENT:

DENYING CONTINUANCE

by depositing copies thereof in the United States mail, properly stamped and addressed, as

indicated on the Northwest Regional Power Facility Service List.

DATED: June 21, 1995

Nhung Tr::$¥)
EFSEC St:




